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IHisteny ofi Clean Al
Regulation in the US
o Priorto 1970, clean airiaws inither US

(Ssuch as;ther Al Quality: Act off 1965)
Were Ineffective

—\Weak enforcement mechanisms

— Did not controllimpotant SOUICES Of
pollution ke moeter Venicles o individual
municipaliand Industiial SoUrCes.



ENVIRONMENTAL DEFENSE FUND

Majer Elements ofi US CAA ofi 1970,
as amended n 1977 and 1990

o EPA may. list new air peliutants; that endanger puklic health
and welfare basedion science: (section 108 and 109)

o EPA autnoerized torset Natienall Ambient Alr Quality’ Standards
(NAA@S) oK pellutants at levels that will protect public health
andwelfiare

o Emissien standards set for criteria poliutants - e.qg. NOx, PM,
03, SO2, Ph, Co - ferwhich there are NAAQS and hazardous
air pellutants from: stationary seurces (electric utility/industry)

* Emissions standards,imposed for individual seurces through
PErmIt program
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Major Elements
o EPA alse Sets emission standards, ior:
moenbile seuUrces

— Mee)F VenIcles;, commercial tricks, ships,
alplanes;, trailn Engines

o Callfemia Is authenzead e adopt more
sStriingent motoer Venicle emission standarads

that ether states, may. adopt
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Major Elements

o States must prepare State Implementation
RPlans (SIEs)ferair guality aneas that ane: not
I attainment with NAAQS

o EPA and stalesieniorce permit programs anad
Individualipermits threugh financial penalties
and judiciallinjunctive: relief

o Non-gevernment erganizatiens or individual
Cltizens, have: Certain PeWErS to eniierce CAA
PErMIb pregrams and individual permits
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Eisting off Al Pellutants

Wihat Iif ERPA dees netlist eiiidentiiy a pollutant as an air poliutant?

Recent example: EPA refsed to regulat CO2 emissions fllem moter venicles
0N grounds that CO2 Is not a CAA air pollutant

States and EnvironmentaliNGOs brought lawsuit, Massachuseits v. EPA
5-4rdecision oif US Supreme: Court April 2, 2007:

1) States have standing tercontest ERPA faillure to consider whether CO2 may endanger
humanthealthrandiweliane

2) EPA has autherity under CAA teraddress glebal warming — €02 gualifies;as an CAA
air pollutant

3)I Policy reasens; for inaction, suchias pessikle everlap with federal fuel ecenomy: law; net
statutorly valid

Endangerment ANPR

— July 11, 2008 EPARVItES comment on henefits and ramifications of
regulating greenhouse gases under CAA



ENVIRONMENTAL DEFENSE FUND

Setiing and Reviewing NAAQS

o 40 CER part S0 reguires EPA 10 set NAAQS  fior

pollutants considered hamiul ter public health anad
envirenRment

o EPA mUuSt revise standards hased on Sscience
s Challenges to Revised Standards

— EPA Set stringent standards fer PVl and ozene: i 1997 —
Amerncan lfucking Assocliation challenges in federall court

o Several states and envirenmental groups intervene te suppoert EPA
o Revised standards upheld by the US Supreme Court in 2001
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Majer Calegeres of Stationany/ Seurce Emission
Contrelf Programs
o New Source Perfoimance Standarnds (NSPS)

— Federal emissions standarnd applie ter new or modiiied
SOUICES

o New Source Review (NSR) Program

— Pregrams regulating new: construction: of or medifications
lerndustiial seureces which emit or willlemit aii; poliutants

o Prevention ofi Signiiicant Deteneration (PSDh) Standands

— Major new sources or major modifications;at existing
seurees; for pollutants in| attaimment areas

o SO2Z Electrc Utlity Standardsiand cap and Trade Pregram
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New:Seurces since 1970

o Emission standards depend on the nature of
ihe source and the attainment status; of the
location

o |Arnen-attainment areas; that vielate ene or
mere NAA@S new stationan/ Sources must
comply withr NSP'S

o |pjattainment areas; a new: or moadiiied source
1as e comply: Withr PSIDr standands; that may
9e Stringent eneughn te pretect air guality: that
IS betierrthan NAAQS
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PSP Standarad Classification

e (Class |

— e mest pristine aneas in the US, including
natienall parks and Wildermess aneas

o Class |
— Allfetier areas where PSID provisions apply.

o New: seurces in PSDClasses | and lIfmust install
pest available: controll technelegy (“*BACT™)
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New Source Reviews

o Applies te grandiathered electrc generating SeUrces

o Elecinic generating|sources bullt proer ter 1977 did net have to
reduce emissions (grandfatihered), but did have to meet NSP
Standardsi i they tndenvent major modifications

— 100+ plants bullt pre-1977 were coal-fired power plants in
the Mid=-WWest and South burning high suliur ceallthat emitied
milliens e tens 6 SO©2 and NOX

o Grandiathenng created economic InCERtVe fior electric
utiiies ter keep eld coal-fired power: plants in operatien
eyond thelr erginal useful life

— Avoid havinglte comply: with NSP' standards
— Upgrade plants and circumyvent major modification trigger

— [Legal fights ever definition of “modification’: e.d., EDE V.
Duke Eneray
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Puke Energy legalichallenge

o Duke Energy modernized S0 coal-ired electric
generatng uRIts without elptaining Permmits

— EPA: meet NSR and PSID standards, because total
emissions willlincrease even though emission rates
Wil net

— Duke: because rates are noet Increasing, compliance
with NSR/PSID lnnecessary.

o EPA brought lawsuit i federal district court and
EDE Internvened on behalii off EPA
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PDuke Energy.

o EPA IOSt IR district coulit andiagain in
federall appellate court

o EDE petitionsi US| Supreme: Court

o ApriZ; 2007 Supreme: Ceurt decision

— ERPA'SINSR regulationsi require: that an
INcrease In annuall emiSSIoNS oF INCIEasES
I emission rates trigger NSR

o EPA amendingl NSR regulations
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CAA TtE

o Authernzes EPA 0 Implement applicanle emission
Standands threugi a permit pregram

o EPA can delegatethe permit progran Lo a state that
Nas comparanle or teugher emission standards and
the legalfautherity terenforce: them

o CAATederaller state: permit cenditions relate to:

— Emissiens limits

— Construction schedule

— Vaintenance of equipment
— Vionitenng reguirements

— Reperiing requirements
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Benefits ol Permits

o Records all airpoeliutien contrel requirements
apPpIying te 2 SeUKCE I one decument

o ReqUuines SeUnCES 16 repoert emissions

o Adds monitering,, testing,, or record keeping
lequirements

o Reguires the seurce torcertiiy, each year
WHETREN oFr ot It hasimet the reguirements

o Jlerms of the permmit are enferceanble (EPA,
states, Citizens through citizen suits).
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Monitenng

o Sources ane generally responsible for
MENIteHNG thellr eWn EmISSIONS

s SPECIiic reguirements vany by state

o PUllIC acecess to data threugh' the
National Emissions Inventony

— pleio /AL g getelov/elr/cleita/ aielcl o) alinl

— Updated every: 3 years


http://www.epa.gov/air/data/neidb.html
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eV €Cap and Trade Program
1990 CAA AmMEndmMERLts

. Nationallcap onrelectric utihity SO2 emissions reduced: in two
places

. LLimits on SO2 emissions threugh annual tennage: lImits
enioreed threugh permit pregram

. Appliesiie grandiatiered™* plants as well'as post-197.7
generating plants

. Title IV and EPA regulatiens determine SO2 emissien rates
and total annual SO2 emissions each plant must meet

. Emissions trading program

. New sources offset anticipated emissions throughireductions
ab exISting SOUNCES
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[Reasons for SUCCEess

o e 1990ICAA S©O2 caprand trade program has been effective
pecause:

— Allfplantsisubject to ther program: must monitor and report thelr
Emissions

— IS Infermatien Is available to the pulklic as wellfas EPA anad
states

— eachiplant must establish annually that It has compliediwitn the
emissions rate: and annual emissionioading| Set In s penmit
UnRless It can demoenstrate that It has purchased allowances
o anether cemplying seurce If It has exceeded Its limit
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Implementation

o |mplementation threugh the CAA statienary, SeUrce
pPEemmItiing| pregram

o A plant may. use low:suliur fuels, scrukbing,
INVESTMENTLSH NI CORSENVALIoN 6 any: technigues that
IoWer overallfSO©2 emissIons o Giier lechnigues

o [ifa plant reduces Its SO2 emissions annually veyend
[he requirements ofi Its permit, It may: bank those
extra SO2 allowances or sell then to a plant that
finds It cost-efifective 1o purchase: allowances
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Altomatic Enfercement

o CAA cap and trade program: provides ERPA and state
agencies withr anrautematc penalty in the event that
a plant hias not complied during any: particularryear
WIthHitsS emissionsHimit

o | adaition te’ ether moenetany: penalties, EPA must
[eguire a plant that ends the' year eut of compliance
Withiits permitied limit withinra Set pered of tihne: aiter
year end te purchase the reqguisite number of
pollutant allewances from other plants that have
demoenstraied over-compliance: or frem EPA’S poel of
Excess allewances
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Revised Emission Standarnds

o EPA may periedically propoese by regulation and
adopt moere stringent standards el stationary

SOUICES

o CleanAir Interstate Rule (CAIR)

— Eemmally,adepteariviarch 2005

— establishes further reductions infSO2 and NO2
emission Imits and moediies the Title IV cap and trade
pProgram e accommodate these new: emissions limits

— |ntendediterhelp “dewnwind” states in the eastern US
that do net meet NAAQS, because: of Upwind SeUrces
0fi SO©2 and NO2
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CAIR JudiciallChallenge DE
Circuit Court o Appeals

States claim that CAIR IS net strict enough, Industiial groups
claim CAIR IS teos Stict

EPA: rule Is reasonable

Envirenmentallinternvenors EDE and NRIDC: regulation) s
ieaspnanie

July: 1.1, 2008 intialiruling: CAA dees noet allew EPA ter modiiy.
Thtle V- SO2 cap and trade standards toraccemmoadate tough
new Title ' SO2 and NO2 emission imits; CAIR rule Is vacatied

EPA and envirenmental Intervenoers petition for reheanng

Octoher 21, 2008: D€ Circuit considerng withdrawing order io
Vacate and remanding te EPA for reconsideration
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Vielations and Penalties for
Stationany SeUrces

o EPA has authority to Impose $32,500 per day
PEr vielation. A state ter which EPA has
delegated permit enfercement has
comparanie pewers

o [EXamples of vielations:

— Faillure tercomply withl the emission standarnds; of a
program: that EPA applies to the seurce
(NSR/PSD)

— Falluretercomply withrany conditioniof a permit
(EmISSIGNS EXCEedances, IMproper meniterng o

[epering)
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CAA Section 113 and 120

o Statuteny factors that alfect Seventy: ofi any.
penalty

— Econemic benefit off nen-compliance
— Size of the BUSIness

— Violator's compliance histery and good faith efforts
e comply/

— Duration of vielatien
— [HiStery el nen compliance

— Seneusness of vielation
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o EPA (0Or a state) may: seek financial
pPenalties fer vielations threugh
administrative: o) judicial actions

o Viay alserseekinjunctive reliefr designead
10 compel compliance With emission
Standands; tnreugh Installatien of
pollutien; centrol technolegy on an
established time schedule

o Vay alse pursue criminal remedies; fior
willitivielations inlfederal court
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ERPA Roelicy on Civil Penalties

o Adoptediin 1964

o Considersitnree generall factors:

— Deterrence (twe components)

o Economic benelit andl gravity:

— Falif and equitanle treatment of Violators

— Uity el swiiit reselution; off envirenmenial
preklems;and settlement
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Economic Benelit Compoenent

o Designed torremove any: econemic
PEnEfit the: vielator has accrued firem
AGN-CoMPIIANCE OrF a delay in
compliance deferred and avoelded Costs

o EPA UISes computer-hased
methedelogy: called BEN e calculating
(e econemic Penefit, I.e. Money. the
fimm has saved by vielating the standard
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Gravity: Compoenent
o [hree majoersulconmpenents

1) Magnitude el actual er pessihle harm

- AmoeUR Y WhICH EMISSIONS are anove
e standare1-30%,te ever 300%

- [oxicity. ofi pellititant

- Sensitivity: of the envirenment (PSID
class, Seventy off non-atiainment)

- DPuration of vielation
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2) Impertance te regulatery scheme

- [eporiing, testing and monitenng vielations
eachi= $15,000

3)| Slze: efi the vielator

- $2.000 for a firmiwith net werth less than

$1.00,000 up! te; $70;000 for a firmm With a net
woerthrgreater thamn $100 million

- additionall$25,000 for each $30 million
INCrement
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Ealir andi Equitable Trreatment

o Degree ol willitiness or negligence
o Degree ol copperation
o HISTeR/ Gl NeR-Compliance

o ADIlItY e pay/
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[Eactors Affecting Enfercement

o EPA enfercementis affected by Presidential policies

o States may netwant a reputation that might scare off
PUSINESS

o EPATEnds 1o commit ItS reSoUrCES 10/ major SOUKCESs
that emit 100 tens per year of pellution er moere

o Mest cases resolved by settiement

o [la|cases Where economic RenElit compoenent
exceeds $10 million;, EPA pursues an injunction-type
ielier to compelfcompliance: Investments rather than
adhenngl e s general civil penalty: policy
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Enforcement in Action

o United States v. Ment Eneray: Company, Civil Action 1:08-cV-
O (W DL Michr)y, July: 23, 2008

— Merit made major modifications te a natural gas precessing plant while
falling te ehbtain the reguired permitsand install the contrels necessary. o
reduce SO2Z (excess emissions 100-200 tens per year range)

— Complamt filecienrhehalireff ERPA for injunctve reliefiand civill penalties for
vielations off PSDiprevisions, Michigan's SIP;, NSPS; and Title \/ permit
reguirements

— |in consent decree, Company. agreed to pay $500,000 penalty, perferm
supplemental envirenmental project (SEP) valued at $1 million and
undertake injunctive reliefivalued at $1 million. Additienall penalties; for
fallure to cemply: with' stipulations; inidecree results i further fines.
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o US V' St. ManysiCement Inc, Civil' Action 3:08-¢v-50199
(Noerthem: District of lllinels), September 8, 2008

— Complaint field onrhenali off EPA seeking civil penalties
and Injunctive reliefralleginglvielatiens, of the PSD
provisions ol CAA and lllineis SiP

— Enter Consent [Decree to aveld further litigation

o Civil'Penalty, o $800,000,, injunctive relief in fierm) of
pollutien controlsi valued at $1..2 millien. Subsequent
fines for faiure toradhere to terms) o decree: possihle

o Stipulatedifine- $2500! per; ton for first 100/ tens of
INOx over 1900 iens per year and then $5000) per
on.
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o USv Alcea, Inc., Case No. A-03-CA-222-SS (Western District ofi Texas),
Viarchr 14, 2007

—  Suit brought by Citzen Plaintiffs (EDE ncluded) and United States alleges Alcoa
fialled te ohtain approeprate: pre-construction) permits for medifications te three
pollers that emit excessive amounts off NOx, SO2 and PV

— Consent decree offers Alcoa three options, Alcoa cheose 1o replace facility with
nEew. electricity~-generating| units that make use of proper pollution contrels
required by SIP

— Alcea Fails termeet deadlines i consent decree andi court orders penalties

$859,000 failure te commence eperation of mew’ andlimproved seurce
$50,000 intoe Court registry: for failure tormeet stipulations of Consent Decree
Attorney’s fees and costs $81.,995.78

$100,000 for envirenmental mitigation projects

51,851,718 in stipulatedi penalties and! interest for violations of SO2' emissions limits
and epaciy requirements in Consent Decree

Alcoa has te complete new: unit by speciiied date.
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Enfercement Actions
Significant Ecenomic Benetit

o USv. Salt River Agrculitral imprevement and Pewer District (SRP), Civil
Action 2:08-cv-1479-JANF (Arizona Distrct Court), August 15, 2008

— On behalfroff ERPA; US filed a complaint seeking| injunctive relief and: civil
penalties alleging that SRP Underteek Constiiuction prejects at a major
emiting faclity/ mivielation: off PSD: provisions and in vielation of Arzena
SIP

— Settlement: NOx and PM emission controls must be installed at cost of
$400 million, SRP: prehibited frem netiing credits or eIfSets

o 54 million envirenmental projects; civil penalty oif $950,000
o Likely economic beneiit fiom nen-compliance exceeded $100 millien

o EPA justifies deviation fromi penaity pelicy hased onilitigation rsk™, or the
likelinoed that Iff a certain case IS taken 1o judgment It will receive a pooerer
result
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Cltizen Suits andl Eees

o Jlaree broad calegoeres of legal actiens Citizen's can take

— |Lawsuit against a company. for vielating| emissioni standards er other
reguirements

— |fawsuit against ERA When it has failled te carry eut its CAA
iesponsikilities

— [Lawsuit against ERAWRER It ISSUEs rules er standards helieved to be
contrany. te law.

o Created as a complement to; gevermment enfercement of the
(@FAVAN

o Key element IS Hght te ehialn compensation for the iees and
COSIS Necessaly. e cary out enforcement actien i citizen
prevails
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Cltizens; Suit

o Grand Canyen liiust v: Seuthem Caliiemia Edisen,
CV-S-96-00805-1LDG (Arizena District), Eebruan/ 19,
1998

— EXcessive smoke emissions; fromi Moehave coal-fired power
plant en the Coelerade River in Nevada

— Plaintiiis seek declaratory and Injunctive relief; the
Impesition of Civil' penalties;and costs of liigaton

— Citizen plaintiiis settied fier an agreement that required the
payment off ne penalties, but Impreved contiels for SO2 anad
NOX. Additienal contrels weuld have cost hundreads of
][nill_ilpns. Ultimately the company elected e shut dewn| the
acility.
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Mietor \VVehicle
Emissions Standards

CAA Section 202 — EPA sets emission standards for new: motor
vehicles

ERPA Certifies compliance of new medels with standards.
Since 1970'S; melor Venicle emission rates have fallen 90-95%
OWRErs of VERICIES mUSst have: thelr Venicle Inspected annually,

— Registered service sheps have installed appropriate: testing
gean

— A number of states have: centralized rather than
decentralized testing

— [ the car dees net pass Inspection, It gets a “ne-pass”
sticker, the driver s allewed time to repair the vehicle
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ERPA Regulation ofi ©ther Viehile

SOUICES
o Heavy commercial tricks

— Weakly regulated tntif 2007

— Stict limits en sulfurdiesel fuel and significant emission
standands apply:eniy ter new tiucks (not pre-2007 trucks)

— EPA Certifies specific engine medels; fior compliance before
tiuck models may. be sold

o EPA recently adoptedfirst regulations fier marne
ERgInes
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Callfiermia’s Mietor Vehicle

Emissions Standarads

Califernia Is the enly state that can initiate standarnds
for motor Venicles that are: stricter than EPA standards

Caliiemiarsistandandsineed ERPA appreval threough a
WaIVEr PreCess

Other states may adept Caliiermiars standands

Califernia’s regulatieons; have been consistently, more
stringent than federal standarnds;andl have: ferced mest
off the emission’ control technolegical treatment
advances since the 1960s
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Califermia Pregram That Sets COZ2 Emission

Standards for Metor \V/ehicles

e FIrst moetor vehicler CO2/GHG emission standards; in US

o AuUto makers have challenged in federal court in  CA, Vermont,
Rhede Island and New: Viexico

o Envirenmentaligroups have intervened

o CA standarnds Upheldin Vermont and CA federal court in 20017
— appeals undenvay.

o Varechi 6, 2008 EPA decision| e disappreve this CA proglam

— CA, other states and envirenmental NGOs are jeintly/
appealing terthe DE Ciruit Court off Appeals
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Where s Enfercement Golng

WIllFEPA e allewed to Impose tougherr NO2 and SO2
emission standands (CAIR)

WIFERPA adepl €CO2 emission standards for moto,
Venicles and stationan/ seurces (7/30/08 Eederal
Register Netice)

Whoe willwin the Presidentall election
Whoe will the next EPA Administrator he?

Will-new EPA Administrater approeve the CA motor
venicle: GHG pregram?
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CAA Lessons

Speciiy clear and tmely: envirenmentall respensibilities fer Enterprises

Do et grandfather EXISting SOUNCES: make them comply with :
emission stanedands applicanie: ternew SeUnces eVer a specliied peroad

Create strong enfercement tools that constitute a credible and
significant tareat ter a fima's financial health i it Vielates  requirements

EOrge parntnerships withistates and ideally individual corporations; to
develep new cesi-efiective poellutien reduction strategies

Improve remote (automatic) and continueus emissions Menitenng

Use emission cap and trade programs for pellutants suchias SO2,
NOZ and CO2 that have autematic enfercement anal penalties bullt-in

Apply increasingly/ totgher emission standands asiscience Walhants
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